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REMARKS 

Claims 1 through 5 are currently pending in the application. 

This amendment is in response to the Office Action of July 26, 2004. 

Preliminary Amendment 

Applicants note the filing of a Preliminary Amendment on November 24, 2003, which 
filing was not acknowledged in the outstanding Office Action. Should the Preliminary 
Amendment have failed to have been entered in the Office file, Applicants will provide a true 
copy to the Examiner. 

35 U.S.C. § 112 Claim Rejections 

Claims 1 through 5 are rejected under 35 U.S.C. § 1 12, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
Applicants regard as the invention. 

Applicants have amended independent claim 1 to particularly point out and distinctly 
claim the subject matter of the invention as set forth in the description of the invention in the 
specification and drawings to comply with the provisions of 35 U.S.C. § 1 12. Therefore, 
presently amended independent claim 1 and dependent claims 2 through 5 therefrom are 
allowable under the provisions of 35 U.S.C. § 1 12. 

35 U.S.C, § 103(a) Obviousness Rejections 

Obviousness Rejection Based on Jin et al. (U.S. Patent 6,350,665) in view of Lin et al. (U.S. 
Patent 6 J 87,645) 

Claims 1 through 5 are rejected under 35 U.S.C. § 103(a) as being unpatentable over Jin 
et al. (U.S. Patent 6,350,665) in view of Lin et al. (U.S. Patent 6,187,645). Applicants 
respectfully traverse this rejection, as hereinafter set forth. 

Applicants assert that to establish a prima facie case of obviousness under 35 U.S.C. § 
103 three basic criteria must be met. First, there must be some suggestion or motivation, either 
in the references themselves or in the knowledge generally available to one of ordinary skill in 
the art, to modify the reference or to combine reference teachings. Second, there must be a 
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reasonable expectation of success. Third, the cited prior art reference must teach or suggest all of 
the claim limitations. Furthermore, the suggestion to make the claimed combination and the 
reasonable expectation of success must both be found in the prior art, and not based on 
Applicants' disclosure. 

After carefully considering the cited prior art, the rejections, and the Examiner's 
comments, Applicants have amended the claimed invention to clearly distinguish over the cited 
prior art. 

Applicants assert that any combination of the Jin et al. reference and the Lin et al. 
reference cannot and does not establish a prima facie case of obviousness under 35 U.S.C. § 103 
regarding the presently claimed invention of presently amended independent claim 1 because, at 
the very least, any combination of the cited prior art fails to teach or suggest all of the claim 
limitations. 

Turning to the cited prior art, the Jin et al. reference teaches or suggests a method of 
manufacturing a semiconductor device which includes forming diffusion regions in a substrate 
with a gate, first spacer and second spacer as a diffusion mask. The second space may then be 
removed prior to the formation of an interlayer dielectric. An interlayer dielectric may then abe 
formed over a gate structure and first spacer. A contact hole may then be etched through the 
interlayer dielectric that is self-aligned with the gate. 

The Lin et al. reference teaches or suggests a method of manufacturing a semiconductor 
device including providing a substrate that has a gate structure thereon, and then forming offset 
spacers on the sidewalls of the gate structure. Thereafter, a thin oxide annealing operation is 
conducted and a first ion implantation using the gate structure and the offset spacers as a mask to 
form lightly doped drain regions in the substrate. Secondary spacers are formed on exterior 
sidewalls of the offset spacer and a second ion implantation is carried out using the gate 
structure, the offset spacers, and the secondary spacers as a mask to form source drain/regions 
within the lightly doped drain regions. 

Applicants assert that any combination of the Jin et al. reference and the Lin et al. 
reference fails to teach or suggest the claim limitations of presently amended independent claim 1 
calling for "depositing a conformal layer of dielectric material having a first thickness over the 
substrate", "subjecting the layer of dielectric material on the first sidewall and the second 
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sidewall to an annealing/oxidation process", "forming a single layer sidewall spacer having a 
second thickness greater than the first thickness of the dielectric material overlying the first 
sidewall and the second sidewall", and "forming another single layer sidewall spacer overlying 
the single layer sidewall spacer, the another single layer sidewall spacer having a third thickness 
intermediate the first thickness of the dielectric layer and the second thickness of the single layer 
sidewall spacer". Therefore, presently amended independent claim 1 is allowable as well as 
dependent claims 2 through 5 therefrom. 

35 U.S.C. § 101 Double Patenting Rejection 

Claims 1 through 5 are rejected under 35 U.S.C. § 101 as claiming the same invention as 
that of claims 16 through 20 of prior U.S. Patent 6,383,881 (hereinafter referred to as the A 881 
patent). Applicants respectfully traverse this rejection, as hereinafter set forth. 

Applicants assert that a reliable test for statutory double patenting under 35 U.S.C. § 101 
is whether a claim in the application can be literally infringed without literally infringing a 
corresponding claim in the patent. Is there an embodiment of the invention that falls within the 
scope of one claim, but not the other? If there is such an embodiment of the invention, then 
identical subject matter is not defined by both claims and statutory double patenting under 35 
U.S.C. § 101 does not exist. In re Vogel, All F.2d 438, 164 USPQ 619 (CCPA 1970). 

Applicants assert that no statutory double patenting under 35 U.S.C. § 101 exists 
between the embodiment of the invention set forth in presently amended independent claim 1 of 
the present application and corresponding claim 16 of the '881 patent because different 
embodiments of the invention are being claimed. For instance, the embodiment of the invention 
set forth in presently amended independent claim 1 of the present application contains elements 
of the invention calling for "depositing a conformal layer of dielectric material having a first 
thickness over the substrate", "forming a single layer sidewall spacer having a second thickness 
greater than the first thickness of the dielectric material overlying the first sidewall and the 
second sidewall", and "forming another single layer sidewall spacer overlying the single layer 
sidewall spacer, the another single layer sidewall spacer having a third thickness intermediate the 
first thickness of the dielectric layer and the second thickness of the single layer sidewall spacer" 
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whereas the embodiment of the invention set forth in corresponding independent claim 16 of the 
'881 patent does not 

Accordingly, no statutory double patenting under 35 U.S.C. § 101 exists between the 
embodiment of the invention set forth in presently amended independent claim 1 of the present 
application and the embodiment of the invention set forth in corresponding claim 16 of the "881 
patent. Therefore, presently amended independent claim 1 is allowable as well as dependent 
claims 2 through 5 therefrom. 

Applicants submit that claims 1 through 5 are clearly allowable under 35 U.S.C. § 1 12, 
allowable over the cited prior art, and allowable under 35 U.S.C. § 101.. 

Applicants request the allowance of claims 1 through 5 and the case passed for issue. 
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